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ALBERTA’S CHANGING LEGISLATION: WHAT DOES IT MEAN FOR EMPLOYERS? 

WEBINAR: JUNE 28, 2017 

 

 

1) Can averaging agreements be averaged so that employees can work four 10 hour days? 

Yes, it is possible to enter into an hours of work averaging agreement that would be based on a 4 x 

10 hour schedule.  

2) Do the youth regulations apply to Agriculture in the same way? 

The regulations regarding youth employment may apply to the agricultural sector. Specifically, it 

may be that certain kinds of agricultural work cannot be done by youth employees. However, we 

will not know the extent of these restrictions until the regulations are released.   

3) Is there still a condition that we do not need to provide a leave for both husband and wife? 

Parental leave is still subject to the rule that it can be taken by one parent in its entirety, or split 

between both parents if they are employees. With regards to both Compassionate Care Leave and 

the new Critical Illness of Child Leave, no more than one employee working in the same workplace 

can take either leave in relation to the same family member.  

4) Who is responsible for the cost of medical certificates? 

Bill 17 does not state who is required to pay for medical certificates. As the employee is required to 

obtain the certificate, the cost should presumptively be borne by the employee.  
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5) Is there an expected date for the regulations? 

We do not know of any expected date for the regulations at this time.  

6) Can employers ask for a police report when employees give notice of a domestic violence leave? 

Nothing in the new provisions regarding Domestic Violence Leave would necessarily allow an 

employer to request a police report. The employee’s obligation in relation to that leave is to provide 

the employer with notice. However, if there is reasonable doubt as to the validity of the leave 

request, reasonable proof could arguably be sought by the employer. 

7) Re: breaks: can the collective agreement provision amend the 5 hour threshold or can it only 

amend the reasons such exceptional circumstances, etc. 

Yes, a collective agreement could prescribe a rest period other than the new minimum amount 

under the Employment Standards Code. The Code is clear that such exceptions can be agreed to in 

collective agreements.  

8) I assume that the Construction industry/workers continue to enjoy some exceptions with notice 

of layoff provisions/pay in lieu? 

 None of the regulations regarding the construction industry were amended as part of Bill 17. As a 

result, the exceptions regarding notice of termination and/or pay in lieu of that notice still apply.  

9) Can an employment contract state that employees work a 50 hour work week before overtime is 

payable to the employee? 

As part of an hours of work averaging agreement, an employee could agree not to receive overtime 

until after 50 hours of work in a week. In light of the fact that any such agreement cannot allow for 

more than an average of 44 hours in a week, however, that 50 hours would have to be averaged 

over a minimum of 2 weeks (for example, 50 hours in week one and 38 hours in week two). (See 

Question 28). 

10) Can you clarify that inclusion in a union has to be requested by the union and not the dependent 

contractor? 

A party to an existing collective agreement, certificate or voluntary recognition agreement may 

apply to the Board for determination of whether the dependent contractor is included within the  
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scope of that existing collective agreement, certificate or voluntary recognition agreement.  In such 

a case, the party would be the union or the employer but not the dependent contractor.  

 

If the issue of a dependent contractor’s status arises during arbitration, the arbitrator, arbitration 

board or other body can refer the issue to the Board for determination.   The grievance leading to 

arbitration would have to be initiated by the union or the employer, and not the contractor.  

 

The parties to an existing collective agreement can agree on whether to include dependent 

contractors or not and they can amend the agreement to resolve whether the person’s position is a 

dependent contractor under the collective agreement. In such a case, the parties would be the union 

and the employer but not the dependent contractor. 

 

Dependent contractors may submit an application for certification for a unit consisting of, or 

including dependent contractors.  If so, the Board will consider whether to certify that unit (if there 

is no other unit of employees certified by a bargaining agent with respect to the same employer) or 

whether to include the dependent contractors in an existing unit (if there is a unit of employees 

certified by a bargaining agent with respect to the same employer). 

11) Terminations – notice of layoff. What if it is a seasonal job i.e. – off every summer? Is a written 

notice still required? 

Yes, formal written notice would be required if the employer’s intent is to maintain the employment 

relationship during the seasonal layoff. If the employment relationship is ending, then the rules in 

the Employment Standards Code regarding the amount of notice is applicable.   

12) Do averaging agreements need to be filed with employment standards? 

 No, hours of work averaging agreements do not need to be filed with Employment Standards. 

Employers must, however, provide copies of same to any employees who fall under the agreement.  

13) Have there been changes for the exceptions within the construction industry? 

 No, there were no changes made to the regulations regarding the construction industry. It is 

important to note however that some of the new Employment Standards Code provisions will apply 

where there are no legislated exemptions for the construction industry. 
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14) When will these overtime agreement changes be implemented? 

 The relevant provisions regarding overtime agreements will come into effect on January 1, 2018. If 

overtime is dealt with in a Collective Agreement, then the new overtime provisions will come into 

effect at the earlier of (1) the parties entering into a new Collective Agreement, or (2) January 1,  

 

2019. Existing overtime related permits will similarly expire on the earlier of, (1) the stated expiry 

date, or (2) January 1, 2019.  

15) Can a youth under 15 run a cash register? 

 It is likely that someone aged 13-15 could operate a cash register under the youth employment 

provisions in Bill 17. Operating a cash register is likely to fall under the heading of ‘light work’, which 

can be done by youth aged 13-15 (although it is not certain that this would be the case). If operating 

a cash register was not considered light work, then an employer could potentially apply for a permit 

that would allow for the same. We will have more certainty around this issue once the new 

regulations are released.  

16) Is there no alignment with the 18 months of parental coverage under EI? 

 No, there is no direct alignment between the 18 month parental leave under Employment Insurance 

and the Maternity/Paternity/Parental leave provisions under the Employment Standards Code. The 

amendments to the Employment Standards Code only resulted in a one (1) week increase to the 

total amount of Maternity leave.  

17) With regards to rest periods for a 5 hour shift; if the terms of a collective agreement provided for 

a paid 15 minute break for a shift of 4 hours or more, and two paid 15 minutes breaks for a shift 

of more than 5 hours, would this satisfy Section 18 (1) of the ESC? 

 Yes. See Question 7. 

18) If the business (Dental Office) does not regularly schedule working Fridays (approx. 2 per month) 

how is the Holiday Pay calculated and who is eligible? 

 Under the new holiday pay related rules, all of the employees in this case would receive holiday pay 

for general holidays that fell on a Friday, regardless of scheduling. The only exceptions to receiving 

holiday pay are (1) where the employee was scheduled to work on the general holiday but did not  
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do so, and (2) where the employee was absent without consent on the last regular working day prior 

to or the first working day after the general holiday. The holiday pay is based on the new definition 

of an employee’s “average daily wage” (See Question 29). 

19) Would a permit to extend hours still be required for hours exceeding 12 hours? 

 Under the new hours of work provisions in the Employment Standards Code, the specific provision 

allowing an employer to obtain a permit to extend hours of work beyond 12 hours was removed. 

However, the Director has broad powers to issue a variance or exemption under the legislation 

subject to the regulations. It is not clear at this point whether the regulations will permit exemptions 

from the 12 hour per day limit. 

20) Can you clarify…… holiday pay at 2.5 x is only if they are working the holiday? 

 If an employee is working on a general holiday, then that employee is entitled to (1) an amount that 

is at least the average daily wage of the employee, and (2) pay at 1.5 times their usual hourly rate 

for every hour worked on the general holiday. In many cases where employees work full-time hours, 

this would result in the employee effectively being paid 2.5 x their salary for working on a general 

holiday but that may not always be the case. We caution that the calculation should be based on 

the “average daily wage” (See Question 29). Employers have other options. Instead of providing the 

employee with the additional 1.5 x salary, an employer can opt to provide an employee with an 

extra day’s holiday. That holiday must be used by the employee before the start of the employee’s 

next vacation.  

21) What kind of supporting documentation will be required following leaves? 

The following supporting documentation is required for each of the respective leave provisions: 

• Compassionate Care Leave: The employee must provide to the employer a medical certificate 

saying that (a) the family member named in the certificate has a serious medical condition with 

a significant risk of death within 26 weeks from either the day the certificate is issued or the day 

the leave began, and (b) the family member requires the care or support of one or more family 

members. The certificate must be provided before taking leave “unless the employee is unable 

to do so.” If the employee is unable to do so, the certificate must be provided “as soon as is 

reasonable and practicable in the circumstances.” 

• Death or Disappearance of Child Leave: The employee must provide the employer with 

reasonable verification of the employee’s entitlement to the leave as soon as is reasonable and  
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practicable in the circumstances. The requirements for “reasonable verification” have not been 

specified. 

• Critical Illness of Child Leave: The employee must provide to the employer a medical certificate 

stating (a) that the child is a critically ill child and requires the care or support of one or more 

parents, (b) the start date of the period during which the child requires that care or support, (c) 

the end date of the period during which the child requires that care or support, and (d) if the 

leave was begun before the certificate was issued, the day the leave began. The Employment 

Standards Code defines what a “parent” is for the purposes of Critical Illness of Child Leave, 

however, the Employment Standards Code is silent as to whether an employee is obliged to 

provide proof that they are a parent of a child. If there is reasonable doubt that the employee is 

eligible for the leave, then it is arguable that reasonable proof may be required from the 

employee.  

• Long-term Illness and Injury Leave: The employee must provide to the employer a medical 

certificate issued by a physician stating the estimated duration of the leave. Notice must be 

given before leave is taken unless the employee is unable to do so. If the employee takes leave 

before the notice is given, the employee must provide the certificate “as soon as is reasonable 

and practicable in the circumstances.” 

• Domestic Violence Leave: No specific supporting documentation is referenced in the legislation. 

The employee must “give the employer as much notice as is reasonable and practicable in the 

circumstances.” If there is reasonable doubt that the employee is eligible for the leave, then it is 

arguable that reasonable proof may be required from the employee. 

• Personal and Family Responsibility Leave: No specific supporting documentation is referenced 

in the legislation. The employee must “give the employer as much notice as is reasonable and 

practicable in the circumstances.” In light of the broad wording for this type of leave, it is less 

likely that any specific documentation would be required to support a request for this type of 

leave. 

• Bereavement Leave: No specific supporting documentation is referenced in the legislation. The 

employee must “give the employer as much notice as is reasonable and practicable in the 

circumstances.” If there is reasonable doubt that the employee is eligible for the leave, then it is 

arguable that reasonable proof may be required from the employee. 

• Leave for Citizenship Ceremony: No specific supporting documentation is referenced in the 

legislation. The employee must “give the employer as much notice as is reasonable and 

practicable in the circumstances.” If there is reasonable doubt that the employee is eligible for 

the leave, then it is arguable that reasonable proof may be required from the employee. 
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22) If we have an overtime agreement for staff to take time off for overtime worked, would time off 

be at regular time or 1.5 times the overtime hours worked?  

 Overtime would be banked at 1.5 hours for each hour worked and time off may then be taken at 

regular pay for each hour banked. The implementation of this new rule will be subject to the 

transitional provisions surrounding existing permits, and overtime provisions in Collective 

Agreements. 

23) Please explain how we calculate the average daily wage? 

 Average daily wage is calculated by taking 5% of an employee’s wages, vacation pay, and general 

holiday pay earned in the 4 weeks immediately preceding a general holiday. The definition of 

“average daily wage” will be found in s.1(1)(b) of the new Employment Standards Code. 

24) Was the only change, effective June 7, 2017, related to youth employment? Will all other changes 

to Employment Standards Code be effective January 1, 2018? 

 Yes, the only Employment Standards Code amendment that came into force on proclamation is 

Section 44 (Employment individuals under 18 years of age). The other Employment Standards Code 

amendments will come into force on January 1, 2018. 

The only exceptions to this coming into force date concern the transitional period in cases where 

Collective Agreements, Permits, and employment schemes have been approved by the Director. In 

those cases, the existing rules will remain in place until the earlier of either the expiry of the 

documents or the entering into of a new Collective Agreement (where applicable), or January 1, 

2019, whichever comes first. 

25) Will new Employment Standards policies be made available in the fall of 2017 (prior to coming 

into effect January 1, 2018)? Will any presentation materials be made available by Employment 

Standards or other agencies? 

 Employment Standards provides “Fact Sheets” and other information which may be accessed at: 

www.work.alberta.ca. We do not know whether Employment Standards will be updating their 

information and if so, when that may occur. As the legislative amendments have yet to be 

interpreted, we encourage you to contact us directly if you have any questions about them.   
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26) In some group homes, we have some employees working eight hours awake and eight hours 

asleep for a total of 16 hours a day and a total of 120 hours bi-weekly. We have different overtime 

rules as those employees would be considered caregivers. Does this still apply? 

 Yes, Division 9 (Caregivers) of the Employment Standards Regulation continues to apply and was 

not amended by Bill 17. 

27) We also have shifts for the group homes that are rotational 12 hour shifts for four days on and 

four days off. Would this be considered a condensed work week? Or can this fall within averaging 

agreements? 

 As of January 1, 2018 compressed work weeks are eliminated.  Compressed work weeks entered 

into before and in effect upon proclamation of Bill 17 will remain in effect until January 1, 2019 or 

the termination of the compressed work week arrangement, whichever happens first.  Alternatively, 

if compressed work weeks form part of Collective Agreement, the day a subsequent Collective 

Agreement is entered into. 

 

 Generally, if an employer wishes to implement a 4 x 12 hour work schedule, and not have overtime 

trigger during those hours, then the employer will (subject to any exceptions in the Regulations) be 

required to enter into an hours of work averaging agreement. In light of the fact that the total 

amount of hours worked on one rotation would be in excess of 44 hours, the hours of work would 

have to be averaged over a period of at least two weeks.  The agreement must be a written 

agreement between one employee or a group of employees. 

28) Do we need group agreements and the agreement cannot extend past two years? Can the 

agreements be renewed if everyone is agreed? 

 Averaging Agreements may be entered into with one employee or with a group of employees where 

the majority agrees. They must be in writing, provide for a start date and end date which does not 

exceed two years, except that in the case of agreements outlined in a collective agreement, the 

collective agreement terminates the day a subsequent agreement is entered into. 

 Averaging agreements cannot exceed 2 years. If the employer is looking to renew the averaging 

agreement, the employer would be required to enter into a new written averaging agreement for a 

term not exceeding 2 years either as part of a Collective Agreement or between an employee or a 

group of employees where the majority of the group agrees. 
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29) For holiday pay, for example, Canada Day is on a Saturday: If an employee works in a group home 

Monday to Friday from 7:00 a.m. to 3:00 p.m., are they entitled to holiday pay for Saturday 

(Canada Day)? 

 Yes, if the employee does not work on the holiday they will be entitled to general holiday pay of at 

least their “average daily wage.” “Average daily wage” means 5% of an employee’s wages, vacation 

pay, and general holiday pay earned in the 4 weeks immediately preceding the general holiday. 

30) Are employees who go on maternity leave in November/December of 2017 entitled to the extra 

week? 

 It is not clear whether this employee would be entitled to an extra week of maternity leave. This 

issue may be addressed in transitional regulations as Bill 17 provides that the Lieutenant Governor 

in Council may make regulations providing for the transitional application of the amendments to 

the Employment Standards Code. 

31) If an employee is currently on maternity leave which commenced in 2017, but is not slated to 

return to work until 2018, will they be permitted to be on leave under the extended maternity-

parental leave timeline allowance under the new Bill or would they still only be eligible for the 

total leave as allowed by the 2017 schedule? 

 Maternity leave and parental leave are two separate leave entitlements and are not treated as one 

leave. Therefore, one must look individually at both maternity leave and parental leave to determine 

if that respective leave will be subject to the old provisions or the new provisions. If maternity leave 

begins and ends by December 31, 2017, then the maternity leave provisions in the old Employment 

Standards Code will apply. The duration of parental leave has remained the same.  

32) If a medical certificate is not provided by an employee pertaining to a leave, what options does 

an employer have? There appears to be a very broad timeline in terms of when an employee has 

to produce the medical certificate.  

 The leave provisions state that a medical certificate must be provided before the leave starts, but 

that if the employee is unable to do so, then it must be provided “as soon as is reasonable and 

practicable in the circumstances”. If an employee fails to provide a medical certificate in advance of 

the leave, the employer may take steps to assess if the employee was “unable to do so” (i.e. provide 

the certificate before the leave). In some cases, the employer may request information to assess 

whether the certificate was provided as soon as reasonable and practicable in the circumstances.  
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33) Is a dependent contractor also eligible for benefits and leaves under the new provisions of 

Employment Standards Code? 

 Bill 17 does not make any changes with respect to dependent contractors in the Employment 

Standards Code.  

34) We also have a scheme of employment from a long time ago, it was mentioned that all existing 

permits will expire January 2019 – would you recommend that we still continue with business as 

usual with this scheme of employment/permit or start conducting business as if we do not have 

it? 

 The decision of whether to continue with existing permits or implement changes will depend on the 

particular circumstances of each employer as different strategic consideration may come into play. 

We would be pleased to discuss specific circumstances with you directly. 

35) Where can I find these changes online? 

 Bill 17: (Fair and Family-friendly Workplaces Act) is available online at www.assembly.ab.ca. A 

consolidated version of the amended Employment Standards Code and Labour Relations Code are 

not yet available. An outline of the many of the changes to the Employment Standards Code and 

the Labour Relations Code can be found on our website at: 

http://neumanthompson.com/sites/default/files/2017-05-25_Preliminary-Review-of-Bill-17.pdf 

36) We supply identification badges to employees – the first one is free. In the event the card stops 

working or breaks by means of normal wear and tear, we replace it without charge. In the event 

that a card is lost or stolen, we replace them at a charge of $20 to the employee, as the cards are 

quite costly to us. Under the new language in Bill 17, which states “Despite an authorization in a 

collective agreement or a written authorization by an employee, an employer must not deduct 

from earnings a sum for… Cash shortages or loss of property if an individual other than the 

employee had access to the cash or property…” As the employee has the only access to the card, 

does this mean that we can continue to charge this replacement fee to the employee, or must 

we discontinue this practice as of January 2018? 

 The starting point is that employers must not deduct, set off against or claim from the earnings of 

an employee unless allowed to do so by law. 

 

 The employer will be allowed to deduct from earnings a sum of money if it is permitted under an 

Act, regulation, judgment, court order, authorized as per a Collective Agreement or personally  
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authorized by the employee in writing. However, despite such authorization either in writing by the 

employee or in the Collective Agreement, an employer may not deduct from earning for a loss of 

property if an individual other than an employee had access to the property. 

 

 In this case, if you have authorization in writing by the employee or it is permitted under the 

Collective Agreement, an issue may arise as to whether an individual other than the employee had 

access to the property. Depending on the circumstances it may be that others had access to the 

property. The circumstances will need to be fully assessed to determine if this practice is permissible. 

37) For the Holiday Pay calculations addressed on slide 19, is 5% calculated for part time employees 

only? For full time employees, are we still okay to still pay a full eight hour shift? 

 Not necessarily, fulltime and part-time employees are paid at least their average daily wage for a 

holiday on which they don’t work. 

 

Average Daily Wage is calculated as the 5% of an employee’s wages, vacation pay, and general 

holiday pay earned in the 4 weeks immediately preceding a general holiday. This may be equivalent 

to eight hours’ pay but pay should be calculated on this basis. 

38) For the Death and Disappearance of a Child Leave addressed on slide 39, can an employer require 

documentation to prove guardianship? Example: a First Nations employee that has other 

relatives in their care and may not necessarily be listed on their benefit plan, so we may not be 

aware that a child is in their custody. 

 The amended Employment Standards Code states that the employee must provide the employer 

with reasonable verification of the employee’s entitlement to the Death and Disappearance of Child 

Leave as soon as is reasonable and practicable in the circumstances. A parent is entitled to this leave 

in specific circumstances. Parent is defined to include “the guardian or a foster parent of a child, or 

a person who has the care, custody or control of a child whether or not they are related by blood or 

adoption.” You may request information to ensure that you have “reasonable verification” but this 

will vary depending on the circumstances. 
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39) Can an employee have multiple compassionate care leaves (ie: 27 weeks x 2 times)? Is the 27 

weeks per family member? Can there be more than one compassionate care leave for the same 

family member? 

 Employees who have been employed for at least 90 days are entitled to unpaid compassionate care 

leave for a period of up to 27 weeks for the purpose of providing care or support to a “family 

member.” The legislation does not limit 27 weeks to a calendar year, but provides up to 27 weeks 

for the purpose of providing care to a seriously ill family member. It follows that the 27 weeks is per 

family member. It is not clear whether there can be more than one compassionate care leave for 

the same family member. A second leave in relation to the same family member may give rise to 

questions about whether the employee is eligible for the leave but the specific circumstances will 

need to be considered. 

 

 


